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REPLY BRIEF ON BEHALF OF APPELLANT 
JOSEPH SCANSAROLI 


The reviewing problem has not been rendered 
easier of solution by the government’s brief. . . . 
Its hyperbole in description is in many instances 
unsupported by the record -or by any record ref¬ 
erences justifying its statements. United States 
v. Aloi, Doe. No. 74-1220, Slip Op. 6057, 0005 (2d 
Cir. January 31, 1975). 

I 

The Evidence Was Insufficient to Support Convic¬ 
tion. 

(Scansaroli Main Brief, pp. 17-29; Government Brief, 
pp. 26, 35-43) 

Scansaroli’s argument 

In our main brief, we showed that the charge on which 
Scansaroli was tried rested on throe .specifications, none 
of which was supported |>y sufficient evidence: First, we 
demonstrated that Scansaroli had no meaningful role in 
the preparation of a footnote to NSMC's 196S earnings 
as they appeared in the 1969 proxy statement: second, 
Scansaroli had nothing whatever to do with the decision 
to include in NSMC’s nine-months’ earnings a commitment 
from Eastern Airlines: and third, the decision not to ex¬ 
clude from those same nine-months’ earnings certain eon- 
traets-in-progress questioned by the 1’MM accountant 
(Oberlander) Scansaroli had assigned to review them was 
arrived at in complete good faith and without the requisite 
criminal intent. 

The government’s response 

The government’s effort to disguise the inadequacies of 
proof in what the trial court felt was a “close” case 






(T. 2134-35) proceeds in scatter-gun fashion, by simply 
lumping the defendants together, with neither citation to 
nor support in the record,* and by devoting as much if not 
more attention to the 1968 audit (which has never been 
charged as a crime against anyone) than to the 1969 proxy 
statement and the specifics of the charges against Scan- 
saroli in this indictment.** But what does the government 
sa\ when it finally gets down to the specific charges in 
this indictment ? 

A. The Footnote. 

Who prepared the footnote? 

The government asserts: “Natelli and Scansaroli set 
about to draft a footnote”; “In the course of preparing the 
footnote, Scansaroli subtracted $678,000” (both at Gov’t. 
Hr., p. 13); and “(T]he proof overwhelmingly showed that 
Scansaroli prepared the false statements in the proxy him¬ 
self” (Gov*t. Hr., p. 3S). 

The government offers no citation to the record to sup¬ 
port tic, first of these; indeed, it can not, for the only 
testimony on this subject was Natelli's nnd he testified that 
he—and not Scansaroli—drafted the footnote: 

Q. Then this [GX 17B1 is a portion of the final proxy 
as it was printed going to the original draft, Notes C, 
D and K, who originally drafted those notes? A. 1 
am quite sure that T did. (T. 188!); see also T. 1905-08) 

What support does the government offer for its second 
assertion, that “Scansaroli subtracted $678,000” in the t'oot- 

* See. Gov’t. Hr., p. 3 (“Natelli and Scansaroli improperly 
netted . . . erased . . . helped suppress”); p. 5 (‘‘Natelli and 
Scansaroli acceded . . . made the adjustment”); p. 13 (“Natelli 
and Scansaroli set about to draft’’); p. 14 (“Natelli and Scan¬ 
saroli had effected without any disclosure”). Unless otherwise indi¬ 
cated in this brief, all emphasis has been added. 

M See. e.y., Gov’t. Hr., pp. 4-8; 19-20; 27-28; 35-36. 
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note? First, mystifyingly, NSMC’s trial balance, a PMM 
work paper in Seansaroli’s handwriting (GX 13 at p. 2530: 
E. !)7). What is mystifying about this reference is that the 
trial balance contains no such subtraction: rather, an ad¬ 
justment to sales in the amount of $078,562 is displayed for 
all to see.* Second, the government cites pages 890-01 in the 
trial transcript, which it describes as Xatelli’s acknowl¬ 
edgment that Scansaroli “probably” made the subtraction 
(Gov’t. Hr., p. 39). The government’s citation is not to 
Xatelli’s trial testimony, but to Xatelli’s Grand Jury testi¬ 
mony which was offeree! and received as it should have been, 
as to Xatelli alone (T. 886).** Xatelli’s trial testimony 
—unmentioned by the government—was simply that Scan¬ 
saroli “was one of the individuals who possibly may have 
done it” (T. 2067-68). More to the point, however, is the 
plain fact that neither “probablv” nor “possibly" means 
“did.” 

Finally, the government cites Johnston’s testimony that 
it was Seansaroli's function to insert “numbers in the proxy 
draft” (T. 904), KurekV testimony that Scansaroli and 
Johnston, among “a lot of different people” were working 
on the third quarter figures (T. 250), and Buck’s testimony 
that Scansaroli “was in charge” of various individuals 
working on the j>*nxy statement (T. 650-51). These broad 
generalities constitute the sum total of the evidence cited by 
the government as “overwhelmingly show|ing] that Scan¬ 
saroli prepared the false statements in the proxy himself.’’ 
The government cites no specific evidence, direct or circum- 


* A typewritten copy of the trial balance Is reproduced as an 
addendum to this reply brief, for the convenience of the Court. It 
should be noted that Scansaroli specifically cross-referenced ‘‘(5)” 
the $fi78.5fi2 to the journal entry which explains that the Michaels 
contracts are being written off (OX 13, p. 2531: E. 98). 

** Regardless of the question of admissibility, the totality of the 
language used by Natelli in his (irand Jury testimony reflects not 
only the speculative nature of his answers (e.g., “I am not sure”; 
‘‘1 believe”), but also the lack of any support for the government’s 
present assertion. 
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stantial, that Scansaroli drafted or revised tlie footnote, 
inserted the numbers or performed the subtraction. It did 
not cite any such evidence for the simple reason that there 
was none.* 

In any event, and even if the government had proved 
that Scansaroli performed the mechanical function ot in¬ 
serting the numbers (and that was all if even purports to 
have proved), it offers nothing to show that Scansaroli 
was responsible for the decision to reflect the Michaels 
write-offs in the line of the footnote relating to the effects 
on earnings of later acquired companies. It was Natelli’s 
testimony that lie and Leon Otkiss. a PMM Shit' review¬ 
ing partner, made this decision (T. lDOTvlO). All that the 
government contends in response is that “Scansaroli ac¬ 
knowledged | in his (irand Jury testimonyl that he and 
Xatelli decided, on their ‘own hook’ against the disclosure” 
of the write-offs ((lov’t. Ur., p. dfl). But what does the 
record show? 

The record reveals that the words the government at¬ 
tributes to Scansaroli were spoken by the prosecutor, and 
that Scansaroli was being asked to tell the (Irand Jury 
not what he decided, but whether the decision on the foot¬ 
note was arrived at independently of management (XSM(’) 
influence. 

Q. Was that decision discussed in your presence 
with any of the management from National Student 
Marketing Corporation? A. I don’t recall. 1 don’t 
think so, but 1 can’t recall if it was. 


* Moreover, the government's assertions as to Scansaroli are eon- 
tradieteil by its assertions that it was Xatelli who “omitted to dis¬ 
close," that it was Xatelli who “personally scratched out" references 
to the write-offs, and that it was Xatelli who “deliberately sub¬ 
tracted” lost sales from the pooled companies’ figures (Gov’t. Br., 
p. *»!•). Needless to say, our mention of these government conten¬ 
tions is in no way intended to indicate our acceptance of the gov¬ 
ernment's assertions that Anthonv Xatelli did something wrong. 



Q. That was a decision that you and Mr. Natelli 
arrived at on you own hook, so to speak? A. Yes. 
(T. 884-SS4a) 

Viewed in the light most favorable to the government, 
the evidence as a whole showed only that Natelli discussed 
his decision with Scansaroli in the early stapes of the de- 
cision-makinp process, and that Scansaroli knew full well 
that Otkiss would have the final word (T. 884, 1909). This 
showing could not enable a reasonable jury to fairly con¬ 
clude that Scansaroli’s participation in the preparation 
of the footnote was sufficient to result in criminal liability. 

Having failed utterly to prove Scansaroli’s participa¬ 
tion in the preparation of the footnote, the government 
seeks to rely on its reconstructed view of the evidence re¬ 
lating to tin* deferred tax credit. The government makes 
three arguments: First, the tax credit was “phony" (a 
characterization freely applied at trial (T. 2287, 2291. 
2311>), but studiously minimized here); second, the tax 
credit was improperly “netted" with the Michaels write¬ 
offs; and third, Scansaroli’s testimony concerning "com¬ 
putation" of the tax credit was false. 

The most disturbing aspect of this branch of the govern¬ 
ment's argument is the deliberate omission of any reference 
whatsoever to the testimony of Carol Raimondo, a member 
of the l’MM tax department (T. 1 .*181-99). Ms. Raimondo 
testified that in May 19(59, while she was working on 
XS.MC’s 19(58 tax return, she wrote a note [NX (); E. 484] 
“(piestioning whether or not the large—the provision, the 
amount of deferred tax provision that was provided at 
August .'51, 19(58 was necessary" (T. 15584). Ms. Raimondo 
testified that she raised the matter with Scansaroli. with 
Natelli ami with Eugene Holloway, the partner in charge 
of PMM’s tax department (T. 1386). Ms. Raimondo testi¬ 
fied that she concluded that no deferred tax liability provi¬ 
sion was necessary (T. 15590). As the trial court put it, 
and Ms. Raimondo concurred, the deferred tax liability 
provision then on NSMC’s books was “practically wiped 
out” (T. 1390). 





The government’s failure to address Ms. Raimondo's tes¬ 
timony (except in an effort to create a non-existent credi¬ 
bility issue, discussed below) is inexcusable. Whether or 
not her views were subsequently found to be incorrect, her 
testimony—unchallenged and unmentioned bv the govern¬ 
ment—is fatal to its argument that Scansaroli fabricated a 
“phony” credit. 

The government repeatedly asserts that Scansaroli 
“netted” the tax credit with the Michaels write-offs to 
conceal the loss, and ultimately pronounces that this as¬ 
sorted “netting” was a violation, by Scansaroli. ol gen¬ 
erally accepted accounting principles ((lov’t. Br., pp. ‘do 
and 37). The government does not cite anything in the 
record showing that the tax credit was “netted” by Scan¬ 
saroli. There was no such evidence. 

The documents to which Scansaroli put his hand reflect 
no such “netting.” What Scansaroli did—-“permissibly ’ 
according to government witness Buck (T. 6fl5)—merely 
effected two adjustments in a single entry (T. 1539-42). 
The journal entry ((IX 13. p. 2531; E. 9S) and the trial 
balance ((IX 13, p. 2530; E. 97) Scansaroli prepared both 
reflect the tax credit as a separate item, clearly and indi- 
vidually identified. And any notion that Scansaroli 
“netted” the tax credit and the losses in the footnote is 
subject to the same infirmity that pervades the govern¬ 
ment's entire case on the footnote: There was insufficient 
evidence to prove that Scansaroli had any meaningful role 
in its preparation. 

Finally, the government constructs an argument that 
Seansaroli's testimony concerning “computation” of the 
tax credit demonstrates his criminality. The government 
argues that Scansaroli “told the jury [which he did] that 
Carol Raimondo had computed” the tax credit, that “Ms. 
Raimondo denied [which she did] having computed the 
credit” and that “Scansaroli was unable to explain the 
highly unusual circumstances as to how the extremely com- 
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plicated tax credit was computed without any workpapers 
evidencing the calculation” (Gov’t. Br., pp. .’17-38). 

But what the government advances as a conflict between 
the testimony of Ms. Raimondo and that of Scansaroli is 
really no conflict at all.* As Scansaroli testified, the facts 
are strikingly simple: Carol Raimondo concluded that no 
deferred tax provision was necessary ai d that what had 
previously been provided was simply to be eliminated. Xo 
computation was done by anyone, because none was needed: 

I’m saying at this point now what I know. There 
could not have been any computations. It was the 
obvious fact that [what] was on the books did not 
belong on the books. It didn’t need to make a com¬ 
putation. The difference—the computation was just 
taken from the books, taken back off. (T. 1(588)** 

In sum, the RMM tax department concluded and in¬ 
formed Scansaroli that a provision for deferred taxes was 
unnecessary: Scansaroli prepared a journal entry (OX 13. 
p. 2531: E. 88) and a trial balance (OX 13, p. 25.30; E. 07), 
reflecting the elimination of the deferred tax provision— 
a tax credit—as was ultimately set forth in the XS.MC 10(58 
consolidated statement of earnings contained in the proxy 
statement (GX 25, p. 21 ; E. 1(>7). 

* Striving to create the appearance of a conflict between the 
testimony of Raimondo and Scansaroli, the prosecutor challenged 
Scansaroli with disputing Raimondo's testimony that she did not 
compute the tax credit. The “conflict” was dissolved immediately: 
“[S]he told me that no liabilities should have existed as of thai 
date. That, in effect, is the same as computing it.” (T. 1687). 

•• The government argues that Scansaroli’s testimony was con¬ 
tradicted by Natelli. It is curious, however, that when it deals 
with Natelli's conviction, the government asserts that Natelli's testi¬ 
mony was “false and evasive” (Gov’t. Br., p. 32), yet when it 
comes to the tax credit, the government contends that Scansaroli 
should be disbelieved because Natelli contradicted him. In any 
event, the “conflict” seen by the government on what should be a 
peripheral issue hardly causes Carol Raimondo’s testimony, or her 
contemporaneous memorandum, to evaporate. 


A 
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B. The Eastern Commitment. 

The government's argument that sufficient evidence was 
introduced from which the jury could find beyond a rea¬ 
sonable doubt that Joseph Scansaroli “caused [the Eastern 
commitment] to be booked in substitution lor the written 
off Pontiac ‘sale”' is premised solely on Scansaroli’s pres¬ 
ence at Pandick Press while he was working on the proxy 
statement in the early hours of the morning. 

The government tells this Court that “Scansaroli was 
present when the Eastern ‘sale’ was first proposed ... at 
about 3:00 a.m. at the printer’s plant ...” (p. 40); that 
“Xatelli, in the presence of Scansaroli” told Randell he 
would not accept the Pontiac commitment letter and 
“Randell coolly replied that he had a ‘commitment’ from 
Eastern Airlines . . .” (p. 15); that Kurek testified that 
“Scansaroli was present” at the time of these conversations 
between Xatelli and Randell: and that Xatelli attested to 
Scansaroli’s presence (p. +1).* 

In making this argument, the government continues to 
deliberately close its eyes to the trial court’s analysis of 
tbe proof with respect to the Eastern commitment: 

The government somehow argues something about 
Scansaroli being involved in the evening in [the 
printer’s]. At least 1 read it that way . . . T don’t 
understand that Scansaroli was there at all doing 
these things about the Eastern deal and all that. He 
was there, but he wasn’t doing this kind of thing. . . . 
And no one said to the contrary 7 . (A. 255) 

Judge Tyler obviously had in mind certain facts which 
the government carefully omits from its presentation: 

• We discuss below (at. pages 17-1!)) the glaring inconsistency 
between this contention for criminal liability based on mere pres¬ 
ence and tbe later contention (<!ov’t. Br., p. 68) that no detailed 
or precise charge on aiding and abetting was needed since mere 
presence was not an issue at trial. 
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Scansaroli was deeply involved at the printer’s in the me¬ 
chanical and tedious task of checking and cross-checking 
figures (T. 1.159-60, 1919-21); the room at the printer’s in 
which the work was being done and in which Scansaroli 
was “present” was described as half the size of one of the 
large courtrooms in this building (T. 20.10); the atmosphere 
was characterized as “hectic”, and no wonder since there 
were at least nine people in the room with adding ma¬ 
chines going, food being served, and proofreading being 
done (T. 4.'!8-.‘59); and, perhaps most important, Scansaroli 
left the printer’s plant before the documentation for the 
Eastern commitment arrived (T. 1.161, 1927-28). 

The government points to nothing that Joseph Scansaroli 
did that in any way connects him with the decision to book 
Eastern Airlines. There is nothing to pc int to. Unwilling 
to accept this simple fact, the government fires one addi¬ 
tional pointless arrow: “And Scansaroli had to acknowl¬ 
edge that he knew that switch to be ‘strange’ ’’ ((lov’t fir., 
p. 41). Scansaroli never “acknowledged’’ any such thing: 
What he testified he later thought was “strange” was that 
to his knowledge Eastern had not been brought to I’M M’s 
attention earlier in the year (T. 1708-09). 

C. The Contracts Reviewed by Oberlander. 

The government begins its analysis of the Oberlander 
review by omitting the material fact that Scansaroli, who 
could have asked Oberlander to do anything, specifically 
assigned him to review the eontracts-in-progress (T. 749). 
In any event, Kurek declined to discuss the contracts with 
Oberlander, stating that he wanted “somebody that’s got 
some authority to come over and go through it with me” 
(T. 266-67).* The government then asserts that after 
meeting with Kurek, Scansaroli “agreed not to change the 
proxy statement to reflect these additional bad sales.” 


* The government's brief erroneously states that “Kurek asked 
for Scansaroli” (p. 16). 
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(Gov’t. Hr., p. 10, repeated at p. 42). What explanation is 
there for the government’s omission of the fact that the 
result of the meeting at which Kurek and Seansaroli dis¬ 
cussed Oberlander’s schedules was not that the proxy was 
unchanged, hut rather that the proxy statement was 
changed when, as a result ol the 1 conversation between 
Seansaroli and Kurek, approximately $120,000 of the items 
which Oberlander had questioned were written off.* 

This is the second time this fact seems to have escaped 
the government’s notice, for when Kurek testified on 
direct examination he made precisely the same mistake 
(T. 271-72). But on cross-examination he freely acknowl¬ 
edged the truth of the matter: 

Q. In any event, Mr. Seansaroli came over, you and 
lie reviewed tin* Oberlander workpapers, Syntex was 
written off or was decided that Syntex would be writ¬ 
ten off, and as to the balance a decision was reached 
that it was not a material item which warranted any 
further change in the financial statements at 5-31-69, 
is that correct? A. That’s correct. 

Q. In making that decision, were you and Mr. Sean¬ 
saroli so far as you were concerned, engaged in any 
underhanded conduct? A. Not that 1 know of. 

Q. You were both accountants and you were review¬ 
ing this matter to make a decision so that you cotdd do 
the best you could to reflect the financial picture of the 
company, is that correct! A. That’s correct. (T. 408- 
09) 

What evidence did the government offer to show that the 
decision with respect to the materiality ot contracts other 
than Syntex, as described by Kurek, was made with the 
requisite criminal intent! First, says the government, Scan- 


• The written off contracts that the government omits to men¬ 
tion related to Syntex, the booking of which the government repeat¬ 
edly attributes to Seansaroli (pp. 20, ;56). 




saroli was motivated by his fear that revelation of the work 
he did during the 1968 audit would lead to loss of his 
license (Gov’t. Br., p. 11). But. as pointed out in our main 
brief (p. 27), while this might have had some connection 
with the footnote— if Scansaroli had prepared it—it had no 
connection with NSMC’s nine-months’ 1969 earnings. If 
anything, this supposed fear would have driven Scansaroli 
in precisely the opposite direction in 1969. 

The government does not deign to address this point, 
nor, as mentioned above, does it deal with the fact that if 
Scansaroli was so motivated, he would surely have reviewed 
the contracts-in-progress himself during the August 1969 
review, as he had done in May, rather than assigning pre¬ 
cisely that task to Oberlander (T. 749). Moreover, would 
Scansaroli. motivated as the government says he was, have 
suggested additional audit steps concerning contracts in 
progress to Johnston (T. 977-80)? Would he have shown 
his workpapers to an outsider so readily (T. 141.8-15) ? 

The government offers no answers to these questions. In¬ 
stead, the government retreats into the 1968 audit and 
recites a long list (Gov’t. Br., pp. 19-20) of shortcomings 
acknowledged by Scansaroli, who conceded he had been 
“too easily satisfied” (T. 1661),* and Hails at asserted in¬ 
consistencies in Scansaroli’s testimony (pp. 20-22). 

We have dealt above with the “inconsistencies" concern¬ 
ing “computation’’ of the tax credit and the purportedly 
mysterious absence of workpapers supporting the tax credit 
calculation (see p. 7, supra). The other “inconsistencies” 
argued by the government concern the reasons for con¬ 
firmation procedures list'd during the 1968 audit and Scan- 

* While the government implies it was only through arduous 
cross-examination that this concession was wrung from Seansaroli’s 
lips, the fact is that Scansaroli freely made the same concession to 
the SEC three years earlier (T. 1661). 
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saroli’s “emphatic denial” that lit* expressed fear of losing 
his license. As to the former, does the government seri¬ 
ously contend that Scansaroli’s use, before the SRC and 
the Grand Jury, of the words “touch and go” in describing 
Randell’s view of the relationships between NSMC’s ac¬ 
count executives and some of tin* agencies it dealt with is 
s ostantivelv different from the word lie used at trial: 
“lidgety” ('1'. 14!)!)) ? It is that difference which supplies the 
requisite criminal intent?* 

As to the latter, the fair reading of Scansaroli’s testi¬ 
mony is that, rather than “emphatically denying” lie had 
expressed to Natelli a concern about his license, he simply 
denied recalling having expressed such concern. Indeed, 
Scansaroli testified that if Natelli recalled the statement in 
question, “[ II ]e’s an honest man, I will agree with him, but 
I don’t recall it” (T. 1681). Hardly an “emphatic denial.” 

It is true that Scansaroli did deny telling Kurek, more 
than five years earlier, that lie felt lie should put his certifi¬ 
cate in a locked box. during a post-lunch conversation that 
Kurek didn’t take seriously (T. 455). But can this single 
conversation, even assuming it showed “guilty knowl¬ 
edge,” supply the deficiencies ir. the proof that Scansaroli 
did anything criminal concerning which he might feel 
guilty? Ts this evidence sufficient to support conviction? 

We submit that this very question was answered in a 
decision announced only last week, l nited States v. .John¬ 
son . Doc. No. 74—2457 (2d Cir. April 1, 1!>75). The defend¬ 
ant was charged with and convicted of conspiracy and aid¬ 
ing and abetting the importation of methamphetamine. On 
appeal, as hero, the central issue was the sufficiency of the 
evidence (Slip Op. at 2675). At the Canadian border, dur- 


• Contrary to the government’s assertion (at page 21 of its 
brief), Scansaroli did not testify that if the relationship had been 
“touch and go” the sales should not have been booked at all. He 
testified that if the salesmen were not sure of r sale, income 
should not be booked (T. 1600). 


/ 
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ing questioning by a customs official, the defendant falsely 
claimed to be a hitchhiker and falsely denied previously 
knowing his com{)anion—who had in fact been a close friend 
for many years. He also disclaimed knowledge of the plastic 
bags found in their car. When lie was arrested two weeks 
later, and informed that the arrest related to an entry into 
Vermont from Canada, the defendant falsely denied ever 
having been in Canada. 

The government argued, as it does here, that these false 
statements, coupled with his close association with his 
companion and his presence in the car were sufficient to 
support the conviction. This Court reversed, squarely 
holding that falsehoods are insufficient to support convic¬ 
tion where the other evidence is weak ( cf. Judge Tyler’s re¬ 
marks on the closeness of this case with respect to Scan- 
saroli [T. 2134-35]): 

While false exculpatory statements made to law 
enforcement officials are circumstantial evidence of a 
consciousness of guilt and have independent probative 
force, United States v. Parness, 503 F.2d 430, 438 
(2 Cir. 1074); United States v. Lacey, 459 F.2d 86, 89 
(2 Cir. 1072), this Circuit in United States v. Kearse i, 
444 F.2d 62 (2 Cir. 1071), and United States v. McCon- 
ney, 320 F.2d 467, 470 (2 Cir. 1064), has held that 
falsehoods told by a defendant in the hope of extricat¬ 
ing himself from suspicious circumstances are insuf¬ 
ficient proof on which to convict where other evidence 
of guilt is weak and the evidence before the court is as 
hospitable to an interpretation consistent with the de¬ 
fendant’s innocence as it is to the Government’s theory 
of guilt. Accord United States v. Lopez-Ortiz, 402 
F.2d 100, pet. for reh. en banc denied, 494 F.2d 1296 
(5 Cir. 1974).” Slip Op. at 2681 





14 


II 

The Trial Court Erred in Refusing to Define “Aid- 
ing and Abetting” for the Jury. 

(Scansaroli Main Brief, pp. 3!)-43: Government Brief, 
pp. 65-69) 

When it deals with the venue issue raised in Natelli’s 
brief, the government argues that “The case against both 
defendants was submitted to the jury on the theory that 
they could be found to be guilty as aiders ami abettors” 
(Gov’t. Br., p. 84). Despite that claim, the government ad¬ 
vances three rationalizations for the trial court’s acknowl¬ 
edged refusal to define “aiding and abetting” in its charge 
to the jury: that Scansaroli “neither requested a definition, 
nor did he object to any omission of a definition from the 
charge” (Gov’t. Br., p. 65); that the charge Scansaroli did 
request “was fully delivered to the jury” (Gov’t. Br., p. 
66); and that the trial court need not have charged the 
jury “at all” on aiding and abetting because Section 32 of 
the Securities Exchange Act of 1934 includes the phrase, 
“causes to be made” (Gov’t. Br., p. 69). 

1. The government’s first contention is simply wrong. 
Scansaroli requested detailed instructions on aiding and 
abetting (Request Nos. 17, 21, 22: A. 234. 239-40) as did 
the government itself (Gov’t. Request No. 10; A. 152-53). 
In fact, an excerpt from one of Scansaroli's Requests (No. 
17) is quoted in the third footnote on page 66 of the govern¬ 
ment’s brief, one page after the contention that Scansaroli 
made no such request. 

And in arguing that Scansaroli failed to object to the 
trial court’s error, the government apparently over¬ 
looks another of its footnotes, the first on page 65, quot¬ 
ing that portion of the transcript in which counsel’s objec¬ 
tion was begun and—as the transcript plainly reflects— 
was abruptly cut short by the trial court. After the 
court stated, “I refuse to go any further” (T. 2387, quoted 


I 



15 


at page 41 of our main brief but not even mentioned by 
the government), any additional objection would have been 
pointless.* 

2. As quoted in our main brief (at page 40), the trial 
court charged the jury that conviction would be warranted 
by a finding that the defendants “made these misstatements 
or they caused them to be made or they aided and abetted 
in their making” (T. 2341). 

The government’s second contention begins with the 
concession that Xeansaroli requested the following charge: 

In order to aid and abet another to commit a crime 
it is necessary that a defendant ‘in some sort associate 
himself with the venture, that lie participate in it as 
in something that he wishes to bring about, that he 
seeks by his action to make it succeed (Request No. 17; 
A. 234).** 

1 lie government argues that this requested definition of 
aiding and abetting “was fully delivered” when the trial 
court told the jury, “[Y]ou still have to ascertain . . . 
that tin* defendant under consideration knowingly and wil¬ 
fully either put or caused to be put false or misleading 
material facts into that proxy statement or knowingly and 
wilfully assisted in this conduct with a realization of what 
was going on and a desire to participate in this scheme” 
(T. 2371). But this instruction was given 30 pages after 

_• Since the defendants in United States v. Famulari, 447 F.2d 
1377, 1382 (2d Cir. 1971), did not raise any objection to the charge 
(concerning accomplice testimony) given at trial and challenged 
for the first time on appeal, that case is plainly inapposite. 

•• While this language, based on ,Vi/e <fc Nissen v. United States, 
336 U.S. 613 (1949), and United States v. Peoni, 100 F.2d 401 (2d 
< ir. 1938), has been deemed adequate where the evidence of par¬ 
ticipation is “overwhelming,” it has been held to be insufficient in 
dose cases. United States v. Terrell, 474 F.2d 872, 876 (2d Cir. 
1973); United States v. (ianjuilo, 310 F.2d 249, 254 (2d Cir. 1962). 
In Terrell, this Court suggested the adoption of a more detailed 
charge in all aiding and abetting prosecutions. 474 F.2d at 876, n.2. 
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the trial court told the jury it could convict the defend¬ 
ants for “aiding and abetting” and did not even hint to 
the jurv that it was “aiding and abetting ’ that was being 
defined. Moreover, since the instruction included neither 
the language of the statute nor the language approved in 
Peoni, both of which were requested, the instruction diil not 
approach the minimal standard of definition required in 
“usual” cases, much less the “extreme precision” re¬ 
quired. under Garguiln, in close ones. The jury should not 
have been left to puzzle out for itself what the court was 
defining and thus what conduct to consider. 

In United States v. Urgant, 461 F.2d 912 (6th Cir. 1972) 
the court considered at length the importance of a care¬ 
fully worded aiding and abetting instruction. The convic¬ 
tion was reversed because of inadequate instructions on 
tbis subject, in spite of tin* fact that the defendant sub¬ 
mitted no request and made no objection at all to the 
charge as given (461 F.2d at 921). Because it merely told 
the jury it might convict on finding aiding and abetting, 
without defining those terms, the charge given there was 
tin* functional equivalent of the charge given here: 

The court charged the jury merely that “the aid¬ 
ing and abetting statute . . . provides in substance 
that if anyone aids or abets another in the commission 
of an offense that he is punishable as a principal also. 
That is what [the] aiding and abetting statute is.’’ This 
instruction failed to advise the jury of the elements 
of the crime; it failed to tell the jury that it could 
convict only upon finding that appellant had a specific 
criminal intent. The instruction was deficient. 461 
F.2d at 920. 

The court went on to describe the difficulties in permit¬ 
ting a jury to find its own legal definitions: 

Even though the language of a statute may expressly 
contain all the elements of the offense, common Eng- 
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lish words often will have peculiar legal significance. 
Cf. Wheeler v. United States, 89 U.S. App.D.C. 143, 
190 F.2d 663 (1951). And, some jurors may not be 
conversant with the common English meaning of com¬ 
mon English words. Would a juror, for example, 
think that “abet” is merely a synonym for “aid” and 
thus a redundancy, or would he know that it means 
“to incite, encourage, instigate, or countenance . . . 
(;] to assist or support in the achievement of a pur¬ 
pose . . . Webster's Third New International 
Dictionary 3 (1961). 461 F.2d at 920. 

As in Bryant, the trial court here never gave the jury any 
hint as to the meaning of the words aiding and abetting; 
even the simple request to have the statute read was re¬ 
jected.* 

Struggling to distinguish this Court’s decisions in 
Garguilo and Terrell, the government points out, correctly, 
that in those cases, an issue raised by the defendant was 
‘‘mere presence” as opposed to participation; however, 
the government goes on to state: ‘‘In this case, however, 
neither the government’s proof nor Scansaroli’s defense 
suggests that [Scansaroli] was a silent bystander,” (Gov’t. 
Br., p. 68) 

That this assertion is nothing less than a brazen mis¬ 
statement is clear from the government’s own argument 
with respect to the sufliciency of the evidence concerning 
the booking of the Eastern commitment (see pp. 8-9, supra). 

* The government argues that it would not have helped the 
jury to read the statute because that would only have added the 
words “ ‘counsels, commands, induces or procures’ ” (Gov’t. Br., 
p. 6(i). But the Bryant court, 461 F.2d at 921-22, did not see the 
matter that way, concluding that the use of “words such as 
‘counsels’ and ‘commands’ ” would have focused the jury’s atten¬ 
tion on the importance of finding intentional conduct. 
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is 

What does the government argue proved Scansa roll’s 

role? 

“Scansaroli was present when tlie Eastern ‘sale’ was 
first proposed.” (Gov’t. Br., p. 40) 

‘‘Kurek testified that Scansaroli was present when 
Natelli and Handell discussed writing off the* Pontiac 
sale and when Randell requested j)erinission to sub¬ 
stitute the Eastern ‘sale’ for the Pontiac ‘sale’.” 
(Gov’t. Hr., p. 41) 

Then, citing irrelevant portions of the transcript, the gov¬ 
ernment asserts that in summation, Scansaroli’s counsel 
made no ‘‘claim of mere physical presence” (Gov’t. Br., 
p. 68n). What does the government carefully omit? 

Joseph Scansaroli says he lias no recollection of 
Pontiac being discussed that night, he has no recol¬ 
lection of Eastern being discussed that night. What 
difference does it make whether he does or does not? 
The fact of the matter is, according to John Buck, 
Scansaroli had nothing to say on that subject, accord¬ 
ing to Bernard Kurek, Scansaroli had nothing to say 
on that subject. (T. 2234) 

Could there be a clearer example of a “mere presence” 
claim? Of a “silent bystander” argument? The most 
honest answer given by the government is found not in its 
brief, but in its own request to charge on aiding and 
abetting: 

[T]o find a defendant guilty of aiding and abetting 
you must find something more than mere knowledge 
on his part that the crime was being committed, since 
a mere spectator at a crime is not a participant. 
(Gov’t. Request No. 10; A. 153) 

Unfortunately and, we submit, incorrectly, the trial court 
declined to include this instruction in its charge. 
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The eases cited by the government do not excuse the 
trial court’s refusal to define aiding and abetting: In 
McDonnell v. United States, 472 F. 2d 1153, 1156-57 (8th 
Cir.), cert, denied, 412 U.S. 942 (1973), “The appellant’s 
entire defense [was] a claim of absence from the scene of 
the crime . . . There is no evidence from which the jury 
could have found that appellant was present but not par¬ 
ticipating in the burglary.” In United States v. Milby, 
400 F. 2d 702, 707 (6th Cir. 1968), the charge requested 
by Scansaroli and refused by the trial court was in fact 
given to the jury, even though it had not been requested. 
The court said, “It is the rule that in such a case as this 
the trial judge should, without request, advise the jury of 
the applicable law, especially where, as here, it was impor¬ 
tant that the jury know what conduct of the defendants 
could be considered by them as amounting to aiding and 
abetting.” And in Loux v. United States, 389 F. 2d 911, 921 
(9th Cir.), cert, denied, 393 U.S. 867 (1968), the court distin¬ 
guished Garguilo because “That was a close case, in which 
there was little evidence of participation by the appealing 
defendant. Here the issue is much less close.” 

Here, as Judge Tyler recognized (T. 2134-35), the case 
as to Scansaroli was close. As Qarguilo teaches, a close 
case imposes a special “obligation on the trial judge to 
instruct the jury with extreme precision” (310 F. 2d at 
254). 

We respectfully submit that the trial court not only 
failed to meet this “obligation,” it recognized its failure 
and refused to do more, to “go into the clankety, clanketv, 
clankety which is customarily done. . . .” 

3. Finally, the government argues that if one of the 
statutes under which a defendant is prosecuted includes 
the word “causes,” then “aiding and abetting need not be 
additionally and specifically charged.” (CJov’t. Hr., p. 69). 
This argument is belied both by the facts and the govern¬ 
ment’s own theory of the case—as well as by the trial 
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court’s use of the term “aiding and abetting” twice in the 
charge to the jury—and misrepresents the holding of the 
cases the government cites in its support, limited Slates v. 
Colasurdo, 453 F.2d 585 (2d Cir. 1071), cert, denied, 40(i 
U.S. 017 (1072), and United States v. Berlin, 472 F.2d 1002 
(2d Cir.), cert, denied, 412 U.S. 040 (1073). 

In Colasurdo, this Court found “ample evidence that 
Colasurdo, the president of the filing corporation, caused 
the false reports to be made” (453 F.2d at 505); in Berlin, 
this Court found it “clear that the evidence was all di¬ 
rected to show that Berlin ‘counseled and caused’ (words 
also used in the indictment) the making of the false state¬ 
ment” (472 F.2d at 1000). Thus, in both cases, it was the 
proof that the defendant had “caused —and not merely 
the inclusion of the word in the statute—that rendered an 
aidinj "nd abetting charge unnecessary.* 

Here, of course, since Scansaroli was not an officer ol 
NSMC, lie could not “cause” it to file the proxy statement 
or to do anything else. He simply lacked the power, lie 
could, theoretically, aid and abet the making ot such a filing 
and this was precisely the government's theory of the case: 

The Court: [Yjour contention is that the two de¬ 
fendants here on trial were aiding and abetting ( ort 
Randell, Kurek and others? 

[The Prosecutor]: Absolutely. (T. 1342) 

Even if, however, the trial court “need not” have men¬ 
tioned “aiding and abetting” at all in its charge to the jury, 
the fact remains that it did so. Having done so, particu¬ 
larly in this close case, it should not have permitted the 
jury to speculate on tlie definition of this important legal 


• To the extent that a statute includes the word “cause”, it 
of course overlaps subsection (b) of 18 U.S.C. § 2, but not subsec¬ 
tion (a). Subsection (b) renders a person liable for acts done 
by others at his direction. Subsection (a) provides for liability 
in converse situations. 
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concept. Scansaroli was entitled to have the trial court 
define the terms it was using, he requested a definition re¬ 
peatedly approved by this Court, and he objected to the 
trial court’s refusal to meet its obligation. The jury was 
told that it might convict upon a finding that Scansaroli 
was an aider and abettor, but was not given appropriate 
guidance in making that determination. The conviction 
should be reversed. 


Ill 

The Trial Court Erred in Receiving Hearsay Evi¬ 
dence That Was Never Connected as to Scansaroli. 

(Scansaroli Main Brief, pp. 30-33; Government Brief, 
pp. 69-70) 

In our main brief, we demonstrated that the trial court 
erroneously received, against Scansaroli, hearsay evidence 
that was never connected to him. We did not argue, as the 
government misstates it, “that .Judge Tyler neglected to 
rule that then* was sufficient connection” (Gov’t. Br., p. 
69), but rather, that there was no connection, despite the 
trial court’s ruling that the requisite connection was fur¬ 
nished solely by Scansaroli’s employment with PMM (Main 
Br., pp. 31-32). 'I'he government’s response misses our 
point: The evidence was irrelevant as to Scansaroli, and 
it is no answer that the hearsay objection to the offending 
evidence may have been cured by the opportunty to cross- 
examine certain witnesses. 

During the presentation of the government’s case-in- 
chief, considerable evidence (including those items listed 
at pages 30 and 31 of our main brief, among others) was 
received “subject to connection” with respect to Scan¬ 
saroli. When the government began to offer summary 
charts, Scansaroli again objected, on the precise and specific 
ground that the evidence on which the charts were based 
had been received subject to connection (T. 1162). At 
that point, the trial court announced that its earlier re- 
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ception of evidence “subject to connection’’ was no longer 
“binding” because, in the trial court's words, “[Tjhey 
are all in this together” (T. 1163). 

As enunciated in the cases cited in our main brief. “The 
threshold requirement for admissibility is satisfied by a 
showing of a likelihood of an illicit association between 
the declarant and the defendant. ...” United States v. 
Ragland, 375 F.2d 471, 477 (2d Cir. 1067). The very case 
cited by the government. United States v. 7ane, 495 F.2d 

683 (2d Cir.), cert, denied, -F.S. -, 42 L.Ed.2d 139 

(1974), recognized this principle that admissibility depends 
on the “existence of a joint criminal undertaking” (495 
F.2d at 692). 

The trial court did not find any “illicit association” or 
“joint criminal undertaking” that might properly have 
provided the connection between Joseph Scnnsaroli and 
the evidence offered against him (T. 1162-63). It could 
not so find, because there was no such connection. 

Nor did the trial court’s later ruling, cited by the govern¬ 
ment, denying Scansaroli’s motion to strike, find the requi¬ 
site connection (T. 1338-40). Instead, the trial court merely 
determined that because "count 2 really charges a scheme” 
this evidence was ipso facto admissible. Sorely lacking 
was any finding that Scansnroli had been shown to be a 
party to an “illicit association” or a “joint criminal under¬ 
taking” as required under Ragland and /ane. Again, there 
was no such showing. 

The trial court’s conclusion that the evidence was admis¬ 
sible merely because—under the court’s and government’s 
interpretation—a “scheme" was charged (T. 1339-40) was 
hardly a substitute for proof of such a “scheme.” Any sug¬ 
gestion that the questioned evidence was admissible against 
Scansaroli because “they are all in this together,” not only 
conveys the bleak image of “guilt by association,” but also 
contradicts the trial court’s explicit recognition that “That 
doesn’t mean they are all in it criminally, of course.” 
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There was no basis, in law or in fact, for receiving these 
hearsay declarations against Scansaroli, and the conviction 
should be reversed. 


IV 

The Trial Court Erred in Admitting “Fraud Victim” 
Testimony. 

(Scansaroli Main Brief, pp. 33-39; Government Brief, 
pp. 85-87) 

In our main brief, we demonstrated that notwithstand¬ 
ing the trial court’s early—and correct—ruling that 
“fraud victim” testimony should be excluded (T. 701-02), 
the government was permitted to adduce such testimony 
from two witnesses, Louis Schauer and Arthur Frommer.* 
The government argues that the trial court merely ex¬ 
cluded testimony concerning what a purported victim 
“would have done" had he known the undisclosed facts and 
that the government “neither elicited nor attempted to 
elicit” any such testimony.** 

The government fails to come to grips with the incon¬ 
sistency between the specific testimony quoted at page 35-37 
of our main brief and Judge Tyler’s ruling. The reason is 
obvious: Schauer (as well as Frommer) testified that he 
didn't know of the write-ofT of XSMC unbilled receivables 
and that as a result of the closing, shareholders of Inter¬ 
state National Corporation “gave up’’ their investment in 
that company for shares of NSMC (T. 1058-61; see also, 
Frommer at T. 1023-24). The logical and inescapable con- 


• The government misstates the record when it asserts (at page 
85n. of its brief) that Scansaroli made no objection to Frommer’s 
testimony. The fact is that Scansaroli moved to strike Frommer’s 
testimony, as well as Schauer’s (T. 1054, 1137-38). 

** The decisions cited by the government (at page 86 of its brief) 
hardly encourage the use of such testimony. 
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elusion from this testimony is that if the write-off had been 
disclosed (to Messrs. Seliauer and Frommer), they “would 
have” aeted differently. And, indeed, this was precisely 
the conclusion drawn by the prosecutor in his summation: 

Ask yourselves, would you go and sell your house, 
your family’s business, take the money out ot the nv- 
ings bank, borrow against life insurance, and buy that 
stock? Ask yourselves if you would do anything like 
that. 

Well, the defendants knew all of those things and 
they didn’t warn anybody, and they knew people were 
relying on this. Mr. Frommer in fact did go out and 
sell his business for National Student Marketing stock 
because they never warned him. . . . You may find 
that he got cheated. (T. 2301.; see also T. 2282-83. 2297- 
98) 

Finally, the government argues that this evidence was 
“relevant and admissible to show the significance of tin 
proxy statement generally and of the misstatements and 
omissions in it” (Gov’t. Br., p. 8f>). But this was precisely 
what Judge Tyler ruled should not be done: 

There is a second problem. You have got to prove 
that the defendants perpetrated a fraud. You promised 
this jury that that is what you would do. I don’t blame 
you. But 1 don’t think that is helped by having some¬ 
body come in here and testify to an ultimate question 
which the jury itself will decide. 

In other words, the witness will in effect be decid¬ 
ing for the jury, in a sense, one of the most important 
questions in the case, and I don’t think that is normally 
done in our court. 

We don’t let somebody come in and say, ‘Look, jury, 
if T had to decide your question, T would decide it such 
and such a wav.’ (T. 701) 







The testimony given by Sehauer and Frommer was ir¬ 
relevant and prejudicial. And the repeated use made of it 
by the government in its summation (T. 2282-83, 2297-98, 
2306) could only serve to inflame the jury. Its reception 
against Scansaroli was erroneous and deprived him of a 
fair trial. 

CONCLUSION 

For the reasons stated above and in our main brief, 
we respectfully submit that the conviction of defend¬ 
ant Joseph Scansaroli should be reversed. 

Respectfully submitted, 

Morrison, Paul, Stillman & Beilky 
Attorneys for Defendant-Appellant 
Joseph Scansaroli 

Dated: New York, New York 
April 9, 1975 

Of Counsel: 

Charles A. Stillman 
Peter H. Morrison 
Benjamin Zelermyer 
Edward D. Tanenhaus 
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